Satellite Digital Radio Searching for Novel Theories of Action

The law “has become a conscious reaction upon itsdf of organized society
knowingly seeking to determine its own destines.”* Law intrudes upon new
technology to regulate its operation and determine its allowable societal impact.
This note focuses primarily upon the legal effect of Satellite Digital Audio
Radio (SDAR), a novd technology, upon existing wireless networks and other
signal receiving devices licensed by the Federal Communications Commission.
Additionally, the note seeks to find theories upon which lega actions may lieto
remedy the situation caused by SDAR licensees electrical interference with
wireless services providers”

|. THE PROBLEM PRESENTED

In 1997 an auction for two SDAR licenses occurred.’ Out of six bidders,
two were successful in obtaining a license. One belongs to Sirius Satellite
Radio, Inc. and the other to XM Radlo Inc., both of who have constructed
operationa centers and satellite arrays.” The successful bidders expended $83
million to obtain the Sirius license and $89 million for the XM Radio license.’
Although both companies have FCC licenses, only Sirius Radio owns patents
on the type of satellite conflguratlon and certain reception enhancing devices
utilized in SDAR broadcast.’

Once the licenses were obtained, the FCC, in May of 1997 issued its rule-
making order establishing the regulations governing SDAR.® In the order the
FCC pointed to a number of compelling reasons for the operation of SDAR.?
Among the foremost was the ability of the technology to reach portions of the

1. Oliver Wendel Holmes. Privilege, Malice, and Intent. 8 HARv. L. Rev. 1, 9 (1894).

2. See FCC Miscellaneous Wird ess Communications Services, 47 C.F.R. § 27.58 (2001). Currently the
FCC considers a compensation scheme similar to the wireless licensees payment to Instruction Fixed
Televison Service (IFTS) and Multipoint Distribution Service (MDS) licensees for interference. The Wirdless
Communications Services (WCS) Codlition proposes a‘sunset’ provision alowing SDAR licensees to operate
high powered repesters for five years with the consent of al interfered with WCS licensees. Both are
regulatory relief initiatives.

3. The usud process of obtaining a license is to competitively bid. See FCC Satellite Communications,
47 C.F.R. 8 25.401 (2001) (establishing competitive bidding procedure for SDAR). See also In the Matter of
Establishment of Rules and Policies for the Digitd Audio Radio Satelite Service in the 2310-2360 MHz
Frequency Band, 12 F.C.C.R. 5754 (1997) (initial decision by FCC to license SDAR using competitive
bidding).

4. Inthe Matter of Establishment of Rules and Policies for the Digita Audio Radio Satellite Service in
the 2310-2360 MHz Frequency Band, 12 F.C.C.R. 5754 (1997) [hereinafter Rules and Polices for SDAR].
In the Matter of American Mobile Radio Corp., 13 F.C.C.R. 8829 (1997).
Id.
U.S. Patent No. 6,223, 019 (issued April 24, 2001); U.S. Patent No. 6,023,616 (issued Feb. 8, 2000).
See Rulesand Polices for SDAR, supra note 4, at 5754.
See Rulesand Palices for SDAR, supra note 4, at 5759-60.
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United States currently receiving little or no radio broadcasts® The variety of
broadcast proposed by the two licensees would fill the need of certain niche
programming, better accommodating minority interests.™

Equally important was the capability of SDAR to broadcast continuoudy
across the entire continental United States” An individual driving an
automobile from New York to Los Angl& could listen to the same station
without interruption or interference™ Lastly the ability of instantaneous
communicetion throughout the country through this system appealed to the
FCC whose governing statute permits the President of the United States intime
of war to appropriate radio broadcasts for national defensive purposes.™

The anywhere, anytime listening convenience of SDAR has one
considerable drawback—interference. The terrestrial repeaters employed by
SDAR in the mgjor metropolitan aress cause interference with other wireless
services. Mogt notably wirdess ceIIuIar services such as cdlular telephones
may be subject to blanket interference.™®  Such interference results when the
receiver is near a high powered transmitter. The transmitter overloads the
components of the receiver preventing reception of the desired signal.

The FCC in response to these concerns issued a Speciad Temporary
Authority Order to both SDAR licensees to coordinate with the affected
sarvices and shut down any repeater causing interference immediately.®
Shortly after, the Commission filed a public notice to soI|C|t commentary on
proposed rules for the operation of terrestrial repesters.” The outcome of this
rule making will affect the future of SDAR in those areas where repesaters are
necessary.

A legal issue arises as to the liability faced by SDAR operators interfering
with other licensed entities. An exploration of what, if any, causes of action
may be had against SDAR licensees consumes the rest of the article. As a
darting point, a brief explanation of the technologies involved in the problem
follows.

10. SeeRules and Polices for SDARS supra note 4, a 5760. There are 772, 102 persons (0.3% of U.S.
population) not covered by any FM stations, 2.4 million (1.0% of the U.S. population) are covered by one or
more FM gations, and 22 million persons (8.9% of the U.S. population) are covered by five or fewer FM
stations. 1d.

11. SeeSirius Satdlite Radio, Inc. 10-K annua report 2000. Also, the mgjority of SDAR channelswill be
completely commercia free and include broadcasts from CNN, MTV, BBC World Radio, and numerous
others. 1d. Weather Channd updates will aso be played on a number of the stations. |d. The quality of the
sound will bedigital or CD qudity far superior to terrestria radio. Id.

12. SeRulesand Palicesfor SDAR, supranote 4, at 5760-61.

13. See Sirius Sadlite Radio, Inc. 10-K annua report 2000. The licensees magjor target consumers are
the driving public. Both licensees have contracts with mgjor corporations including Generad Motors, BMW,
Mercedes-Benz, Kenwood Audio, and Sony. |d. The two licensees agreed and developed a receiver so both
company’ s programming can be broadcast to the same device. 1d.

14. 47 CFR. 88 2406, 2407 (2001) (authorizing free service during nationad emergency and
empowering military through FCC to use licensee dtetions). See also 47 U.S.C. §8 154, 302(a), 303, 336
(1994) (statutory provisions authorizing President to appropriaste commercid radio for national defense
pUrposes).

15. Seelnthe Matter of XM Radio, Inc., 16 F.C.C.R. 18484, at note 3 (2001) (specia temporary authority
order); In the Matter of Sirius Satdllite Radio, Inc., 16 F.C.C.R. 18481 (2001) (speciad temporary authority
order).

16. Seelnthe Matter of Srius Satellite Radio, Inc., 16 F.C.C.R. 18481 (2001).

17. See Authorization of Saellite Digital Audio Radio Service Terrestria Repester Networks,

66 Fed. Reg. 58697 (Nov. 1, 2001) (further comments requested Nov. 23, 2001).
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I1. SDAR TECHNOLOGY, TERRESTRIAL RADIO, AND WIRELESS
DEVICES

A DAR

Satellite Digital Audio Radio Service is “a radio communication service
involving the digital transmission of audio programming by one or more space
stations directly to fixed, mobile, or porteble stations, which may utilize
complementary repeeting terrestrial  transmitters, telemetry, tracking and
control facilities””® The satellite used in operation of SDAR is a geostationary
saellite. A geosynchronous satellite is one who's circular and direct orbit lies
in the plane of the Earth’'s equator and which remains fixed relative to the
Earth.”® More smply, a studio on Earth creates the program and transmits the
audio to the space station or satellite, which relays the program to a station or
receiver liketheradioin your car.

SDAR operates on the S-Band frequency at 2310 to 2360 Megahertz
(MHz).” SDAR is divided into two segments each of 25 MHz.> Within these
25 MHz, 125 MHz may be used as a channel to produce, through spatia
diversity, 33 channels of CD quality sound.? The two segments can produce
132 channels at present, but with advances in the technology each 12.5 MHz
segment could produce 100 channels each or atota of 400 channels between
the two 25 MHz segments.”

Unlike FM and AM radio, the FCC does not license the individua channels
within the 12.5 MHz frequencies. The FCC only licenses each of the 25 MHz
segments®  These 25 MHz segments represent a traditional channel or
frequency classification made by the FCC, and the Commission permits only
the two licensees to operate a the S-Band frequency. In contrast, the FCC
alows FM and AM dations to operate upon the same channel or frequency at
differing powers and times® The reason for diversity in licensing between
SDAR and traditiond FM and AM radio is a result of technological
differences.®

18. FCC Satdlite Communications, 47 C.F.R. § 25.201 (2001).

19. Id.

20. SeeRulesand Policesfor DAR, supra note 4, a 5754. Adjacent devices operating near SDAR in the
electro-magnetic spectrum are the U.S. Government and U.S. commercial mobile aeronaitical telemetry (1452-
1492 MHz), Canadian terrestria stations (2310-2320 MHz), Canadian mobile aeronautica telemetry (2350-
2360 MHz), flight test stations (1435-1525 and 2360-2390MHz), Deep space research (2290-2300 MHz),
Radio research for extraterrestria life (1400-1727 MHz). See FCC Frequency Allocations and Radio Treaty
Matters, General Rules and Regulations, 47 C.F.R. § 2.106 (2001).

21. Rulesand Policesfor SDAR, supranote 4, at 5776.

22. Rulesand Policesfor DAR, supra note 4, at 5776.

23. Rulesand Policesfor DAR, supra note 4, at 5776.

24. SeeRulesand Policesfor SDAR, supranote 4, at 5776.

25. See FCC Broadcast Totals for Fiscal Year 2001. Upon these channels 4,727 AM stations operate,
6,051 commercid FM stations, and 2,234 FM educationd stations. 1d.

26. See DouGLAS H. GINSBURGH, REGULATION OF BROADCASTING: LAW AND PoLiCY TOWARDS RADIO,
TELEVISION, AND CABLE COMMUNICATIONS 14-18 (1979). All radio transmissions operate on the eectro-
magnetic spectrum, which comprises the entire range of frequencies or wavelengths of eectro-magnetic
rediation. Id. The spectrum begins with long wavelengths or low frequencies and ends with short wavelengths
or high frequencies. 1d. Radio waves are present at both ends of the spectrum. |d. Each of these eectro-
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SDAR, being a satellite signal, requires aline of sight in the same way that
FM radio does. The benefit of satellitesis their ability to relay a signal aimost
any where in the country. A problem does arise in large cities like New York
or Boston where tal buildings may significantly block the signal, which affects
reception. As a result, SDAR utilizes terrestria repeaters to relay the signd
around these buildings. Terrestrial repeaters are basically antenna arrays that
receive the sgnal from the satellite and redirect it toward the receiver.

B. Terrestrial Radio

Conventional FM radio or frequency modulation operates at 88 MHz to 108
MHz. AM or amplitude modulation radio operates at 535 KHz to 1605 KHz.”
Divided into severa channels over specific frequencies, FM and AM radio
dtations obtain licenses for a block of frequency within terrestrial radio’s
operational spectrums. FM radio congtitutes 100 channels each of 200 KHz,
while AM radio comprises 107 channels divided at intervals of 540 KHz.”

Both types of terrestrid radio operate by producing signals from an earth
based antenna.  This antenna relays the signd either to other antenna arrays or
directly to a receiver. The dsignd is not digita. Rather an audio wave
impressed upon eectrica waves produce the sound you ligten to from your
home or automobileradio. Digital terrestrial radio is possible, but as of yet has
failed to become implemented.

C. Wirdess Services (WCS

Wirdess sarvices are radio communications providing fixed, mobile,
radiolocation or satellite communication services to individuals and businesses
within their assigned spectrum block and geographica area® WCS permit
subscribers to send and receive data and video messages through a wireless
phone connection.” Personal assistants like Palm Pilots and Handspring Visors
equipped with wireless internet capability, allowing one to send and receive e-
mails, pictures, and other data without the necessity of jacking into a phone
line, are classified as wireless devices.

WCS operates between 2305—2320 MHz and 2345—2360 MHz* The
FCC delineated 128 markets into which the preceding blocks of spectrum are
divided into four blocks labeled A through D.*¥ Two licenses are granted per
block.* Each block is subdivided into Mgjor Economic Areas and Regional

magnetic waves travels at the speed of light or 186,000 miles per second. 1d.

27. FCCinformeation bulletin (Nov. 1977).

28. |d. Thereadso exists alow power FM radio, which is a broadcast service that permits the licensing of
50-100 watt FM radio stations within a service radius of up to 3.5 miles and 1-10 watt FM radio stations within
a service radius of 1 to 2 miles. See DouGLAS H. GINSBURGH, REGULATION OF BROADCASTING: LAW AND
PoLicy TowARDS RaDIO, TELEVISION, AND CABLE COMMUNICATIONS 14-18 (1979).

29. SeeFCC Miscdlaneous Wirdless Communication Services, 47 C.F.R. 88 27.4, 27.5 (2001).

30. Id.

31. FCC Miscdlaneous Wird ess Communication Services, 47 C.F.R. 8 27.5 (2001).

32, Seid

33. FCC Miscellaneous Wird ess Communication Services, 47 C.F.R. 88 27.6, 27.13 (2001).
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Economic Area Groupings. Within blocks A and B are 52 Major Economic
Areas, wh|Ie blocks C and D house twelve Regional Economic Area
Groupings.®

1. THE 1934 COMMUNICATIONS ACT IN THE SDAR CONTEXT

A. History

The events leading to Congress adoption of the 1934 Communications Act
help explain the need for the Act and what purpose it served Radio in the
American context has been subject to regulation since 1910.* The first uses of
radio were as a communicative device for the military and a safety measure in
ships. In the early years of commercia radio broadcasting Congress
empowered the Secretary of Commerce and Labor to issue licenses to any
individua wanting to broadcast.” The Radio Act of 1912 provided the
statutory basis for the Secretary’s authority.* Yet, with the rapid growth of
radio and the limited amount of frequenues available, many licensees
interfered with each other’ s frequencies.® The Secretary sought to remedy thIS
situation, but found he lacked the authority to regulate radio in this manner.”
By the 1920’ s radio became avibrant commerciad mechanism. The 1927 Radio
Act created the basis for the present regul atory scheme under the Federal Radio
Commission.* The object of this commission was to bring order to the chaos
of rampant interference.”

The 1927 Act empowered the Commission to classify stations, prescribe the
nature of service to be rendered, assign frequencies to stations or classes of
gations, and determine the power used and time alocated to each station for
operation. ® Also, the 1927 Act ingdructed the Commission to catalog the
location of dtations, regulate the apparatus used in the production of radio
signals, establish regulations to prevent signd interference, and delineate zones
within the nation for stations to serve.* Most importantly, the FRC required

34. 1d

35. Id.

36. SeeWirdess Ship Act, ch. 379, §8 1-4, 36 Stat. 629 (repealed 1912).

37. See Radio Act of 1912, ch. 287, 88 1-11, 37 Stat. 302 (repeded 1927); LAURENCE SCHMECKEBIER,
THE FEDERAL RADIO CoMMIssION 21 (1932).

38. SeeRadio Act of 1912, ch. 287, §8 1-11, 37 Stat. 302 (repedled 1927).

39. SeeNa'l Broad. Co. v. United States, 319 U.S. 190 (1934) (describing Situation leading to 1927 Act).
See also STEPHEN DAVIS, THE LAW OF RADIO COMMUNICATIONS 32-53 (1926).

40. United States v. Zenith Radio Corp., 12 F.2d 616 (N.D. IIl. 1926); 35 Op. Att. Gen. 126-132 (1926).
Cf. Hoover v. Intercity Radio Co., 286 F. 1003 (D.C. Cir. 1923) (holding Secretary of Commerce had authority
to place congtraints on licenses).

41. SeeRadio Act of 1927, ch. 169, 88 1-41, 44 Stat. 1162 (repealed 1934).

42. See generally HARVEY LEVIN, THE INVISIBLE RESOURCE: USE AND REGULATION OF THE RADIO
SPECTRUM (1971) (describing history and devel opment of radio regulation).

43. SeeRadio Act of 1927, ch. 169, § 4, 44 Stat. 1163 (repedled 1934).

44, Seeid. By 1923 the nation had been divided into five zones as required by 1912 Radio Act. The
1927 Act maintained the zones, and the 1934 Communications Act excluded some territories and possessions
from the zones. In 1936 section 302 of the Communications Act abolished the zones. See Radio Fecilities, ch.
511, § 2, 49 Stat. 1475 (1936) (codified as amended at 47 U.S.C. § 302 (1994)).
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licensees to sign awaiver of any &proprlety rights or claims upon the particular
frequency assigned to the station.

The 1934 Communications Act consolldated theregulation of radio with that
of telephone and telegraph services® The FRC transformed in the FCC to
cover the new grant of authority by Congress” The objectlv&s for the
regulation of radio remained the same as the 1927 Act.® The FCC issues
licenses for particular frequencies for the operation of radio.” In 1934 licenses
were granted for a period of only one year. By 1980 Congress extended the
license period to three years, and in 1996 through the Telecommunications Act
increased the term of license to eight years™® The FCC has the sole authority to
grant, revoke, and reissue licenses for radio operation.”

B. Scope of the Act

The 1934 Communications Act applies to dl interstate and foreign
communication and transmission of energy by wire or radio, “which originates
or is received within the United States, . . .and to the licensing and regulating of
dl radio sations”* The breadth of the Act coincides with the vast regulatory
authority of the FCC.* The Supreme Court held the language, history, or
purposes of the Act does not limit the authority of the FCC to those activities
and forms of communication that are specifically described by the Act’s other
provisions® Regulation of these forms of communication is the exclusive
arena of the FCC.

C. LicensesIssuance and Meaning

Section 301 of the 1934 Communications Act describes the purpose of the
Act as to maintain control over the radio channels of the United States by the
issuance of licenses by the FCC. A license is defined in the Act as a grant of
authority to operate on a channe for a limited period of time on the

45. See White v. Johnson, 282 U.S. 367 (1931). The provision of the 1927 Act was chalenged on
congtitutional grounds. A district court proffered a list of questions to the United States Supreme Court, and
the Court refused to answer those questions, including whether the waiver required by the Act violated the Fifth
Amendment. Id. See also American Bond and Mortgage Co. v. United States, 52 F.2d 318 (7th Cir. 1931)
cert. denied 285 U.S. 385 (1932) (exact same condtitutional challenge).

46. See47U.SC. §151 et 520 (1994). See generally H.R. Rer. No. 1918 (1934) (conference committee
report and detailed comparison of 1934 Act with previous acts); A LEGISLATIVE HISTORY OF THE
CoMMUNICATIONS AcT oF 1934 (Max D. Paglin ed., 1989) (compilation of legidative materials and articles by
former FCC commissioners).

47. See 47 U.S.C. § 303 (1994) (enumerating FCC powers). The most important powers of the FCC are
thealocation of frequencies, the power to grant, renew and revoke licenses, creste regulationsfor the operation
of radio transmissions, and discover new types of radio technology. Seeid.

48. See generally Coarse, The Federal Communications Commission, 2 JL. & Econ. 1 (1959); Johnson,
Towers of Babd: The Chaos in Radio Spectrum Utilization and Allocation, 34 LAw & CoNTEMP. ProBs. 505
(1969).

49. See47U.S.C. §309(1994).

50. See Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56. See also DoN PEMBER,
Mass MEeDpIA LAw 586 (2001).

51. 47U.SC. §309(1994).

52. 47U.SC. §152(1994).

53. See47U.SC. §11(1994); 47 U.S.C. § 151 (1994)

54. United States v. Southwestern Cable Co., 392 U.S. 157 (1968).



2002 SATELLITE DIGITAL RADIO 141

understanding that “no such license shal be construed to create any right,

beyond the terms, conditions, and periods of the license. "® The FCC asserts a
license to maintain radio transmission is not an owned asset or a vested
property right, but rather a vauable privilege subject to very definite conditions
and limitations.”

Licenses to transmit over a specified frequency or channd are issued in
accordance with a determination of the public convenience, interest, or
necessity served by the license grant.” The FCC at the time of grant may
alocate the specific frequency, hours of operation, and power of station
operation in a manner providing fair, equitable, and eff|C|ent distribution of
radio service to the severa states and their communities.™ Additionally the
initid length of the license is proscrlbed a eight years with the provision for
renewal for aperiod of up to eight years.® The Act aso authorizes the FCC to
classify sations according to whatever criteria the Commission believes
furthers the aims of the Act. The FCC may not, in creating classes of stations,
limit the period of the license to shorter then the minimum length proscribed by
the Commission for that class.”

Licenses are obtained through a process of competitive bidding The
provisions regardi ng { the SDAR bidding procedure are noted in the Code of
Federal Regulations® The process of obta ning a license for a new station
begins with seeking a construction permit.® After obtaining a permit, the
dation must conform to strict technlcal guidelines and complete construction
within a specified period of time™ Falure in dther of these requirements
results in non-issuance of alicense. If the station conforms to the permit, then
an gpplication for alicense may be made.

Initidly a prospective licensee must possess several qudifications. The
most important are that the applicant be a citizen of the United States or be a
corporation with less than 25 per cent foreign ownership, have sufficient funds
to build and operate the station for at least three months without earning any
revenue, be able to acquire or employ individuas with the technical knowledge
to operate the station, and be hon&st and open in dedling with the Commission
aswaell as possess good character.” The FCC retainsthe authority to waive any
of these conditions if it determines such a waiver is in the public interest,

55. 47 USC. § 301 (1994). See also 47 U.S.C. § 309(h) (1994) (form of licenses); 47 U.S.C. § 706
(1994) (terms of use).

56. In Re Twelve Seventy, Inc., 1 F.C.C.2d 965 (1965); In Re Perfection Music, Inc., 46 F.C.C.2d 635
(1974).

57. 47U.S.C. §307(a) (1994).

58. 47 U.S.C. §307(b) (1994).

59. 47 U.S.C. § 307(c)(1) (1994). See FCC Satelite Communications, 47 C.F.R. § 25.121 (license terms
and renewals); FCC Satdllite Communications, 47 C.F.R. § 25.144 (concerning SDAR license length at 8 years
for 2.3GHz Mobile Satellite).

60. 47U.SC. §307(c)(1) (1994).

61. 47 U.S.C. §309() (1994).

62. See FCC Satdlite Communications, Competitive bidding procedures for DARS, 47 CF.R. 88
25.401-6 (2001).

63. Id.

64. |d. Among theseisthe power or wettage the station will operate on.

65. See47U.SC. 88 308-10 (1994).
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convenience, or necessity.* The FCC, determining all the requirements are
met, issues a license to the station.”

E. The Doctrine of Preemption

The doctrine of preemption stems from the Congtitutional provision making
federal law supreme over state law.” Federal law preemption of state law
occurs in two digtinct manners. The first is when state laws “interfere with, or
are contrary to the laws of [Clongress, made in pursuance of the constitution.”®
In this instance the state law is invalid.” The second occurs when federal law
so thoroughly addresses a particular fidld of legidative capacity that a
reasonable inference may be drawn that “ Congress |eft no room for the states to
supplement it.” ™

The 1934 Communications Act’s broad grant of authority often preempts
smilar state law.” Federal common law may preempt a private right to sue if
the language of the Act does not.” Courts have found no private rights of
action created by the Act.” The FCC holds exclusive jurisdiction over
enforcement of the Act.”

Although the Act establishes no private rights of action it does preserve
those causes of action existing at the time of the statute’'s enactment.” Section
414 isasavings clause that expressy preserves causes of action for breaches of
duties that do not exist under Communications Act.” The plain language of
sections 414 and 207 demongtrates that Congress “did not intend to divest
federa and state courts of their concurrent jurisdiction over causes of action
that existed independently of Title 47.”"

On the basis of section 414, courts uphold the ability of individuas to bring
suits based on tort law claims.” Courts have not found the clause to provide a

66. Id.

67. The description of obtaining a license above is greatly smplified. For a better genera explanation,
see DoN PEMBER, MAss MEDIA LAw 586 (2001).

68. U.S. Consr. art. VI, cl. 2.

69. Gibbonsv. Ogden, 22 U.S. 1, 73 (1824).

70. Wisconsin Pub. Intervenor v. Mortier, 501 U.S. 597 (1991); Pcific Gas & Elec. Co. v. State Energy
Resources Conservation and Dev. Comm'n, 461 U.S. 190 (1983) (holding preemption occurs when state law
conflicts with arearegulated by federa law ).

71. Ricev. SantaFe Elevator Corp., 331 U.S. 218, 230 (1947).

72. Mogt of the following cases cited ded with common carriers under the Communications Act.
Important to note SDAR operators are not considered common carriers under the Act. The examples, though,
provide appropriate analogies. See In the Matter of American Mobile Radio Corp., 13 F.C.C.R. 8829 (1997).

73. Seelvy Broad. Co. v. Am. Tel. & Td. Co., 391 F.2d 486 (2d Cir. 1968) (ruling negligence and breach
of contract claimsagainst AT& T preempted by federd law).

74. Brafmen v. Na'l Broad. Co., 6 Media L. Rep. 1189 (1980) (finding no private action to seek
injunctive relief against broadcast of 1980 Olympics). See also Daly v. Cent. Broad. Serv., 309 F.2d 83, 86
(7th Cir. 1962) (articulating Act crestes no private rights, but urges regulaion in public interest).

75. Ackermanv. Cent. Broad. Serv., 301 F. Supp. 628, 631 (S.D.N.Y. 1969).

76. See 47 U.SC. § 414 (1995). “Nothing in this Act [47 USCS §8 151 et seq.] contained shdll in any
way abridge or ater the remedies now existing at common law or by statute, but the provisions of this Act [47
USCS 88 151 et seq.] arein addition to such remedies.” 1d.

77. Weinberg v. Sprint Corp., 165 F.R.D. 431 (D. N.J. 1996).

78. Vermont v. Oncor Communications, 166 F.R.D. 313, 319 (D. Vt. 1996).

79. See Cooperative Communications, Inc. v. Am. Tel. & Td. Corp., 867 F. Supp. 1511 (D. Utah 1994).
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basis to bring common law nuisance claims for eectronic mten‘erence Nor
have courts found some state law claims saved by the section.®® The question
of whether the 1934 Communications Act completely preempts state common
law tort actions against SDAR licenses has not been addressed.” The Supreme
Court interpreting a smilar saving clause virtualy identical to section 414
found a state common law tort action against an airline not preempted despite
the extensve regulation by the Federd Awatlon Adminigtration in the
industry.® In the words of the Supreme Court a “common-law right, even
absent a saving clause, is not to be abrogated ‘unless it be found that the
preexisting right is so repugnant to the statute that survival of such right would
in effect deprive the subsequent statute of its efficacy; in other words render its
provisions nugatory’.”

Apparently the venue for “saved” claimsis afedera district court and not a
dtate tribunal.® The federal district courts have concurrent jurisdiction with the
FCC to afford remedies to those who are damaged by unjust, unreasonable or
otherwise unlawful practices W|th|n the telecommunications industry under 47
U.S.C. §8 201, 205, 206, and 207.* Only if the FCC *“is better equipped ‘by
specidization, by insight gained through experience, and by more flexible
procedure’ to determine the lawfulness of the challenged practice, should this
Court refer the matter to the FCC.”* At least one court concluded unfair and
deceptive trade practices do not require specialized knowledge of the
telecommunications industry and are within the competence of the courts.®

80. See Broyde v. Gotham Tower, Inc., 13 F.3d 994 (6th Cir. 1994) (involving allegation radio signa
interfered with home electronics); Blackburn v. Doubleday Broad. Co., Inc., 353 N.W.2d 550 (Minn. 1984)
(deciding Act preempts nuisance claim against radio station for interference with reception of other stations).

81. See In Re Long Distance Telecommunications Litigation, 640 F. Supp. 997 (E.D. Mich. 1986)
(preemption of state law claims of unfair competition and deceptive trade practices). Seealso Am. Td. & Td.
v. Centrd Office Td., 524 U.S. 214, 227-8 (1998) (holding breach of contract and tortuous inference with a
contract claims against “common carrier” preempted by 1934 Communication Act's filed-tariff requirements).
“Section 414 copies the saving clause of the ICA, and we have long held thet the latter preserves only those
rights that are not inconsistent with the statutory filed-tariff requirements. Adams Express Co. v. Croninger,
226 U.S. 491, 507, 57 L. Ed. 314, 33 S. Ct. 148 (1913). A clam for services that congtitute unlawful
preferences or that directly conflict with the tariff—the basis for both the tort and contract claims here—cannot
be ‘saved’ under § 414. ‘Th[e saving] clause. . . cannot in reason be construed as continuing in [customers] a
common law right, the continued existence of which would be absolutely inconsistent with the provisions of
theact. In other words, the act cannot be held to destroy itself.” Texas & Pecific R. Co. v. Abilene Cotton Oil
Co., 204 U.S. 426, 446, 51 L. Ed. 553, 27 S. Ct. 350 (1907).” Id

82. See Avco Corp. v. Aero Lodge No. 735, 390 U.S. 557 (1968) (doctrine of complete preemption
gpplying to Labor Management Relations Act, 29 U.S.C. §185 (1994)). See also Employee Retirement Income
Security Act, 29 U.S.C. § 1001 (1994); Metropoalitan Life Insurance Co. v. Taylor, 481 U.S, 58 (1987). But see
Vermont v. American Frozen Foods, Inc., No. 89-CV-162 (D. Vt. Dec. 12, 1989) (holding Federd Mest
Inspection Act did not preempt state's consumer fraud action); Franchise Tax Board of Cal. v. Construction
Laborers Vacation Trust for Southern Cdl., 463 U.S. 1 (1983) (holding action enforcing state tax levy did not
arise under Employee Retirement Income Security Act of 1974, 29 U.S.C. §8 1001 et seq. (1994)).

83. Nader v. Allegheny Airlines, Inc., 426 U.S. 290, 298-300 (1976) (reasoning common law remedies
not absolutely incons stent with statutory scheme could coexist).

84. Id. a 298 (quoting Texas & Pacific R. Co. v. Abilene Cotton Cil Co., 204 U.S. 426, 437 (1907)).

85. See Nordlicht v. New York Tel. Co., 799 F.2d 859 (2d Cir. 1986) cert. denied, 479 U.S. 1055 (1987)
(holding federd law preempts state law in area of interstate communications).

86. Vermont v. Oncor Communications, Inc., 166 F.R.D. 313 (1996) (dlowing clam for unfar and
deceptive trade practices based on state law against |ong di stance telephone company).

87. Id. a 304 (quoting Far East Conferencev. United States, 342 U.S. 570, 575 (1952)). Seealso, Kaplan
V. ITT-U.S. Transmission Systems, Inc., 589 F. Supp. 729 (E.D.N.Y. 1984).

88. Vermont v. Oncor Communications, Inc., 166 F.R.D. a 320.
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Judicia treatment of whether an FCC licensee may sue another to remedy
economic harm caused by dectrical interference is sparse.™ The ingtitution of
judicial action resolving such a dispute appears a strong possibility. The
savings clause of the 1934 Communications Act preserves certain private rights
of action. The next section explores legal theories preserved through the
savings clause and their suitability to the SDAR eectrical interference
situation.”

D. Electronic Interference

The Act discusses dectrica interference between stations in a number of
places, but specificaly addresses two types of interference: (1) between
government stations and commercia sations and (2) willful and malicious
inference®™ In the instance of interference between commercid and
governmental stations, the Act provides the solution that the commercial
stations will not transmit during the first fifteen minutes of every hour.” The
government gation may transmit radio communications in response to a
vessH's distress signal and request for information reading a vessd’s own
location.”

The second ingance refers to the 9Jorohibition of willful or mdicious
interference with radio communications.”™ The section has been interpreted as
placing the burden on the FCC to prove such interference.® Inclusion of such a
prohibition reflects the purpose of the Act to regulate wire and radio
communications to avoid the chaos of interference that faced the Federal Radio
Commission before the passage of the 1934 Act.

The above sections of the Act support a conclusion that the remedy for
electrical interference caused by one licensee to another is regulatory.” The
view is supported by the Commission’s rule requiring wireless service
providers to compensate other licensees for interference caused by wireless

89. Although, statute and case law strongly support a licensee' s right to challenge an FCC rule or order.
See 47 U.S.C § 402(b) (1994) (right to appedl FCC decision); Nat'l Broad. Co. v. FCC, 132 F.2d 545 (D.C. Cir.
1942); WOKO, Inc. v. FCC, 109 F.2d. 665, 667 (D.C. Cir. 1939) (who may appeal from FCC decision what
showings necessary); Y ankee Network, Inc. v. FCC, 107 F.2d 212 (1939) (necessity for showing of substantial
injury to appea FCC order); Red River Broad., Inc. v. FCC, 98 F.2d 282 (D.C. Cir. 1938) (affected individuals
right to appedl FCC order under 47 U.S.C. § 303(f)). Seealso Nat'l Broad. Co. v. United States, 319 U.S. 190,
210-18 (1943); FRC v. Nelson Bros. Bond & Mortg. Co., 289 U.S. 266 (1933).

90. The section is not intended as an exhaustive list of causes of action—many more may exist. The
following is smply afew possible theories under the law of torts where aplaintiff could purpose to remedy the
harm caused by SDAR interference. Additionally, these tort actions could be brought by class action of private
individuals or possibly the companies affected.

91. 47U.SC. 88323, 333 (1994).

92. 47U.SC. §323(a) (1994).

93. 47U.SC. §323(b) (1994).

94. 47U.SC. §333(1994). Cf. FCC Safety and Specid Radio Services, 47 C.F.R. § 90.403(¢)-(g) (2001)
(commissions rules paralleling and perhaps expanding 47 U.S.C. § 333).

95. In Re Capital Radiotelephone, Inc.,, 11 F.C.C.R. 2335, 2340 (1996) (“[T]he burden of proof of
establishing . . . intent to deliberately cause maicious interference rested on the Bureau.”).

96. For suits brought against the FCC concerning the commission’s electronic interference rules see
Metro Broad, Inc. v. FCC, 497 U.S. 547 (1990); Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 389 (1969);
Carroll Broad. v. FCC, 258 F.2d 440 (D.C. Cir. 1958); Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945);
FCC v. Sanders Bros. Radio Station, 309 U.S. 470, 474-6 (1940).
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signa production.” In the same vein the FCC seeks to make a similar
compensation method for SDAR operators who infer with wireless licensees.
The next section deals with the possibility of other remedies beside regulatory
action.

IV. TORT THEORIES OF LIABILITY

The purpose of tort law is to remedy those physical and economic injuries
caused by another. Within traditional tort law concepts resides the idea of a
remedy for intentional interference with either contract or prospective
contractual relations. Under the rubric of interference with contractual
relations are the two normative torts of intentiond interference with contractual
relations and interference with a party’ s own contract. Intentiona interference
with economic interests, along with the prima facia tort, provides causes of
action to cure financial harms and possibly aremedy to the SDAR situation. *

A. Intentional Interference with Contractual Relations

Intentional mterference with contractual relations has a long history in the
realm of tort law.” The seminal case defining the modern conception of the
tort occurred in 1853 in England’s Queen’'s Bench Division Where the court
held malicious enticement to breach a contract actionable in tort. * AIthough
some time passed before the tort gained acceptance in the United States, in
1923 at least the New York courts recognlzed a cause of action for such
malevolent conduct resulting ininjury.*

Central to the early life of the tort was the existence of a definite contract or
an interest in property or right in rem good against the world*  The
requirement of a contract was not strict.”™™  Any contract, athough

97. FCC Miscelaneous Wireless Communications Services, 47 C.F.R. § 27.58 (2001) (financia liability
of WCSto interfered MDS ITFS licensees).

98. The fallowing discussion focuses on actions against private parties, since no action against the FCC
under atort theory will lie. The Federa Tort Claims Act, 28 U.S.C. 88 1346(b), 2671 et seq. (1994), prohibits
atort action of interference with contractual relations againgt the United States. The same act retains immunity
for dl governmental conduct involving discretionary functions or duties. This discretionary immunity protects
the federal government from suit brought for the implementation or falure to implement administrative
regulations. Neither may a suit hold liable the government for execution of a statute. The FCC embodies the
administration of the 1934 Communications Act and subsequent statutory enactments. See 28 U.SC. §
2680(a), (h). See also Emch v. United States, 630 F.2d 523 (7th Cir. 1980) cert. denied 450 U.S. 966 (1981)
(holding no lighility for economic loss from governmental failure to regulate banking practices); Loge v.
United States, 662 F.2d 1268 (8th Cir. 1981) cert. denied 456 U.S. 966 (1981) (polio vaccination
administration government failure to regulate); Daehite v. United States, 346 U.S. 15 (1953); Boger,
Gitengtein, & Verkuil, The Federal Tort Claims Act Intentional Torts Amendment: An Interpretive Analysis, 54
N.C.L. Rev. 497 (1976) But see Am. Tel. & Td. v. Cent. Office Td., Inc., 524 U.S. 214 (1998) (describing
filed-rate doctrine regarding telephone long distance agreements barring state law tortious interference with
contract).

99. Tortious acts resulting in economic damege, as abasisfor ligbility, has existed since Roman law. See
WIiLLIAM PROSSER, LAW OF TORTS, 1t ed., 975-80 (1941) [hereinafter PROSSER, LAw OF TORTS].

100. Lumley v. Gye, 118 Eng. Rep. 749 (1859). See also RESTATEMENT (SECOND) OF TORTS § 766, cmt.
b (1979).

101. Campbell v. Gates, 141 N.E. 914 (N.Y. 1923)

102. Raymond v. Yarrington, 73 SW. 800 (Tex. 1903). See S.C. Posner Co. v. Jackson, 119 N.E. 573
(N.Y. 1918).

103. PROSSER, LAW OF TORTS, supra note 98, at 980.
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unenforcesble at law, would suffice to establish the lega duty the breaching
party was under.”

Today an intention to cause interference with an existing contractual
relationship must be coupled with a determination that the means employed
were improper or made improper by the surrounding circumstances.™ The
Restatement subjects the interfering party to liability if and only if the means or
purpose of the interference was improper.*® Whether interference is improper
depends on a number of considerations."” The Restatement suggests a number
of factors to consider in deciding the interference improper.™®

Essential to the tort is intentiona interference causing a genuine particular
harmful result.’® Proof of the defendant’s actual knowledge of the injured
party’s affected interests is required.”® Additionally, the defendant must have
caused the nonperformance of the contract.”™ Whether intermeddling causin
incidental interference rises to the level of tortious conduct is doubtful.t
Though, cases explicating this tort refused to remedy negligent interference
causing purely economic harm.™

104. 1d. See also Jackson v. Stanfield, 36 N.E. 345 (Ind. 1894) (no requirement of contract enforceable
under statute of frauds); Sdter v. Howard, 43 Ga 601 (1871) (forma defects in contract do not prevent
recovery); Richv. N.Y. Centr. & H.R.R. Co., 87 N.Y. 382 (1882) (contract lacking consideration till basis for
tort action); Moran v. Dunphy, 59 N.E. 125 (Mass. 1901) (Holmes, J.) (contract lacking in mutuality actionable
intort); Aafo Co. v. Kinney, 144 A. 715 (N.J. 1929) (uncertainty of terms no bar for tort action on interference
with contract).

105. There exidts, however, authority for alowing recovery when the defendant pursues his own ends
cognizant his conduct will bring about the nonperformance of the plaintiff's contract, but lacks any intent or
primary desire to interfere. See Stevens v. Siegdl, 239 N.Y.S.2d 827 (N.Y. 1963); Bentley v. Teton, 153
N.E.2d 495 (lll. App. 1958); Gregory v. Deder's Equip. Co., 300 SW. 563 (Tenn. 1958); Lancaster v.
Hamburger, 71 N.E. 289 (Ohio 1904).

106. See PROSSER, LAW OF TORTS, supra note 98, at 980.

107. Additiondly, inducement to breach contract is accomplished by a variety of means, but may not be
required to recover if interference is unjudtified and results in harm.  See Internationa Union United Auto,
Aircraft, and Agricultura Implement Workers of America v. Russall, 356 U.S. 634 (1958) (inducement to
breach by defendant’s threats); Sumwalt Ice & Cod Co. v. Knickerbocker Ice Co., 80 A. 48 (Md. 1911)
(inducement by economic threats where refusal to dedl unless contract broken); Lichter v. Fulcher, 125 SW.2d
501 (Tenn. App. 1938) (persuasion inducing breach).

108. The nature of the defendant’s conduct, the defendant’s motive, the interests of the party interfered
with, the advancement of the interests of the defendant, the socia interests in protecting the freedom of action
of the defendant and the contractual interests of the plaintiff, the proximity of the defendant’s conduct to the
interference, and the relations between the parties. See RESTATEMENT (SEcoND) oF TORTS 8 767 (1979).

109. RESTATEMENT (SECOND) OF TORTS § 766 (1979). Without intent there is no liability. See Snowden
v. Sorensen, 75 N.W.2d 795 (Minn. 1956); Augustine v. Trucco, 268 P.2d 780 (Cal. App. 1954); Kenworthy v.
Kleinberg, 47 P.2d. 825 (Wash. 1935); Thompson v. Sparkman, 55 SW.2d. 871 (Tex. Civ. App. 1932); Kerr v.
Du Pree, 132 SE. 393 (Ga. App. 1926); Fowler V. Harper, Interference with Contractual Relations, 47 Nw. U.
L. Rev. 873 (1953); Charles E. Carpenter, Interference with Contractual Relations, 41 HARv. L. Rev. 728
(1928).

110. Satisfying the knowledge requirement in older cases occurred when the defendant possessed at least
enough factual information for a reasonable man to know of the existence of the plaintiff's interests. See
Twitchell v. Nelson, 148 N.W. 451 (Minn. 1914); Twitchell v. Glenwood-Inglewood Co., 155 N.W. 621
(Minn. 1915).

111. RESTATEMENT (SECOND) OF TORTS § 766 (1979).

112. But officious meddling for the purpose to interfere with a contract is actionable in tort. See Sidney
Blumentha & Co. v. United States, 30 F.2d 247 (2d Cir. 1929).

113. RESTATEMENT (SECOND) OF TORTS § 766C (1979). See also McNary v. Chamberlain, 34 Conn. 384
(1867) (deliberate damage to highway plaintiff under contract to repair); Cue v. Breland, 29 So. 850 (Miss.
1901); Note, Negligent Interference with Contract, 63 VA. L. Rev. 813 (1977).
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Three standards exist to assess this particular tort. The firgt is the malice
standard applied in the early existence of the tort.** Soon this evaluation lost
prominence because of its stringent requirement of actual malice. A new
standard developed assigning ligbility for any intentional interference resulting
in ascertained harm.™ Here the defendant bore the burden of arguing
judtification for the interference, while the plaintiff proved the existence of
interference and damages.™® Ambiguous as to the definition of justified
inference, this standard gave rise to the Restatement formulation.™ The
Restatement defines the tort as when one intentionally and improperly
interferes with the performance of a contract between ancother and a third
person by inducing or otherwise causing the third person not to perform the
contract.

The hurdle arises when the defendant was privileged in his interference.™
The defendant possessing a vaid judtification for intentiona interference will
be absolved of his conduct and no action in tort will lie™ A disinterested
motive laudable in character justifies interference % the defendant.”™ The
measure of privilege is reasonable and proper means.™ The determination of
whether the defendant's conduct meets this standard follows a similar
evaluation as the use of reasonable force in defense of one's property.”

1. The tort applied to the SDAR situation

Under this tort wireless providers, like AT& T Wirdless, bring suit against
either one or both of the SDAR operators. First, the providers must prove
interference. ®  The interference with a contract occurs when the blanket
technological interference causes the wireless subscribers to  withhold

114. Pure mdlicious interference is required for ligbility. See Bowen v. Hall, 50 L.J.Q.B. 305 (1881);
Tempertonv. Russll, 62 L.J.Q.B. 412 (1893).

115. 11 will or spite are not required for ligbility. See Aikensv. Wisconsin, 195 U.S. 194 (1904) (Holmes,
J); Minico v. Craig, %4 N.E. 317 (Mass. 1911); Connors v. Connally, 86 A. 600 (Conn. 1913); Bery v.
Donavan, 74 N.E. 603 (Mass. 1905). See also Malicein Law of Torts, 21 Mob. L. Rev. 484 (1958); Theorems
in Anglo-American Labor Law, 31 CoLum. L. Rev. 1104, 1123 (1931); Gordon Stoner, The Influence of Social
and Economic Idealsin the Law of Malicious Torts, 8 MicH. L. Rev. 468 (1910).

116. See Fesen v. Sol Café Mfg. Corp.,, 249 N.E2d 459 (N.Y. 1969) (discussng where plaintiff
established tortious interference defendant’ s burden of proving justification).

117. SeeTop Serv. Body Shop, Inc. v. Allgtate Ins. Co., 582 P.2d 1365 (Ore. 1978) (Linde, J.) (criticizing
difficulty in determining justification). See also Dan Dobbs, Tortious I nterference with Contractual Relations,
34 ARk. L. Rev. 335, 345-6 (1980) (arguing lack of delineable judtification unjust).

118. RESTATEMENT (SECOND) OF TORTS § 766, 767 cmts. b, k (1979).

119. A plaintiff must plead lack of justification. See Swager v. Couri, 395 N.E.2d 921 (11I. 1979) (failure
in pleading lack of justification therefore judgment for defendant).

120. Ye, inference may be determined improper under the circumstances when defendant knew his
conduct interferes with plaintiff’s contract, despite peaceable persuasive means. See Smith v. Ford Motor Co.,
221 SE.2d 282 (N.C. 1976).

121. Protection of the public interest, one's own economic interest, and purely competitive interests are dl
judtified. See, eg., Legris v. Marcotte, 129 Ill. App. 67 (1906) (prevention of disease in public interest
interference justified); Ford v. C.E. Wilson & Co., 129 F.2d 614 (2d Cir. 1942) (retrieving security from debtor
justified); Fed. Auto Body Works, Inc. v. AetnaCas. & Sur. Co., 447 A.2d 377 (R.l. 1982) (insurer’sinterest in
lower cost car repair justified interference with prospective business of repair shop).

122. See RESTATEMENT (SECOND) OF TORTS § 767 (1979).

123. SeePROSSER, LAW OF TORTS, supra note 98, at 996-1001.

124. The defendant must be shown to be the cause of both the interference and the loss. See Lingard v.
Kiray, 110 So.2d 715 (Fla. App. 1959); Wahl v. Strous, 25 A.2d 820 (Pa. 1942).
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contractualy mandated monthly payments for cdlular servicee These
subscribers fail to pay the contract price per month for the use of the service
because the technological interference renders cellular phones inoperable.™™ In
a sense the SDAR operator have induced a breach of the contract by their
conduct.”

The wireless providers must then establish the interference isimproper by its
means or purpose. Applying the Restatement factors leads to the following
results: (1) the conduct of SDAR operators is the use of repesters rendering
cdlular devices ineffective; (2) the motive of the operatorsisto provide digital
audio service to its subscribers through a satellite network, and by such service
profit; (3) the interests of the wireless providers are to operate and sdl a
cellular phone network for profit, while the interests of SDAR operators is to
earn profit from delivery of CD quality sound to persona receivers while
increasing the number of subscribers; (4) the socia interests in protecting the
wireless service providers is the ability of private and business individuas to
place and receive cdls in various locations, and alow more people a a low
cost to use a phone, while SDAR permits continuous commercial free broadcast
supplying minority segments of the population radio programming and the
opportunity for radio service to reach the entire country; and (5) the proximity
of SDAR operators to the interference is direct. They cause the technological
Stuation that induces the nonperformance of the wireless customer’s contract.
Findly, the parties are licensees operating services on particular frequencies
and under specific regulations promulgated by the FCC.

Improper motives must be fused with SDAR operators knowledge of the
wireless providers' interests. Lengthy objections filed with the FCC to the
ateration of SDAR licenses in conjunction with comments upon the grant of
special authority to operate the repeaters furnish SDAR operators with an
awareness of wireless providers interests. The awareness should congtitute
explicit knowledge of theinterests possessed by wireless providers.

The intention to interfere is shown by SDAR operators continued use of
repeaters causing electrical interference to wireless providers. The repeaters
cause blanket interference rendering the wireless providers' unable to perform
their contracted cellular telephone service. Under the Speciad Temporary
Authority Order, wirdless providers must notify SDAR operators of
interference. If notice was given, and SDAR repeater operation continued, then
intention to interfere would clearly be established.

Showing knowledge, intention, improper means, and nonperformance of the
contract, wireless providers need onllg address the possibility of SDAR
operators asserting a bona fide defense.™ SDAR operators could argue their

125. Here we speak of both the interference caused to the wireless instalations as well as consumer
equipment. XM radio seeks a rule limiting liability to only instdlations. See Comments of XM Radio IB
Docket No. 95-91 (filed Dec. 14, 2001).

126. Inducement by the defendant’s intentional act or even reasonable foreseegble risk of inducing breach
of contract is clearly within the limits of proximate cause. Tubular Rivet & Stud Co. v. Exeter Boot & Shoe
Co., 159 F. 824 (1st Cir. 1908); Hesth v. American Book Co., 97 F. 533 (C.C.D. W. Va 1899).

127. The act of interference by SDAR operators may result from a mixed moative. After adoption of the
FCC rule-making tolerable interference may be permitted. The action of the operators would then be privileged
or justified, yet the technologica interference could remain. In this case the motive of the SDAR operators



2002 SATELLITE DIGITAL RADIO 149

action was judtified because they acted in good faith to further a legaly
protected interest. This bona fide defense vilifies the wireless providers
action.” But the defense should fail under scrutiny because the determination
of improper means creates an actionable liability.

Concluding SDAR operations caused an improper interference, the plaintiff
must elect to either pursue her cause in equity or a law. Equitable injunctive
relief resultsin an order preventing SDAR operators from using the interfering
repeaters.”” Proceeding at law forces the plaintiff to prove actual damages or a
basis for regtitution to sustain the action. Damages on the contract would be
limited, if the loss were substantia as it would be here, to those contemplated
by the parties a the formation of the contract.™ A court a law could also
impose tort damages, limited to those damages proximately caused by SDAR
interference, upon the SDAR operators™ The court may assess intentional
tortious damages including unforeseen expenses and punitive damages.™
Punitive damages are assessed by anaogy to intentional harm to an individual
or property.™

Under the restitution remedy the wireless providers present the amount of
lost under each cdlular contract incurred by the interference. The wirdess
providers may encounter a problem in proving the reason for loss on each
contract. Some explanation of each customer’s reason for nonpayment is
needed. There must exist probable evidence that corroborates the amount of
contractua damages sought with the actual or most likely number of customers
who discontinued payment to have recovery under thistort theory.

B. Interference with the Execution of the Party’ s own Contract

A separate, but related tort is interference with the execution of the party’s
own contract.”™ The tort relates to the situation where the interference prevents
one of the parties to the contract from performance because the execution is
made more expensive or burdensome.™ Here a cause of action sounds for a
plaintiff who could perform, has not forfeited performance, but faces an
economic hardship in completing the contract. The cost of performance must

may be mixed and the predominant motivation must be tested to gauge whether the contractua interference is
improper. The test of dominant motivation is enunciated in Alyeska Pipeline Service Co. v. Aurora Air
Service, 604 P.2d 1090 (Alaska 1979).

128. See RESTATEMENT (SECOND) OF TORTS § 773 (1979).

129. Ordinary grounds for equitable relief must be shown in conjunction with an affirmative showing that
thereis athreat of future repeated harm. See Adler, Barish, Daniels, Levin and Creskoff v. Epstein, 393 A.2d
1175 (Pa. 1978), cert. denied, 442 U.S. 907 (1979). See also Azar v. Lehigh Corp., 364 So.2d 860 (Fla. App.
1978).

130. See, eg., McNutt Oil & Refining Co. v. D’ Ascoli, 281 P.2d 966 (Ariz. 1955); R and W Hat Shop v.
Sculley, 118 A. 55 (Conn. 1922); Mahoney v. Roberts, 110 SW. 225 (Ark. 1908).

131. See Andersonv. Moskovitz, 157 N.E. 601 (Mass. 1927).

132. Onrecovery for unforeseen expenses see Horchheimer v. Prewitt, 268 P. 1026 (N.M. 1928). Cf. Blum
v. William Goldman Theeters, 69 F. Supp. 468 (E.D. Pa. 1946), modified, 164 F.2d 192 (3d Cir. 1947).

133. Burgessv. Tucker, 77 SE. 1016 (S.C. 1913). But see OLIvER WENDELL HoMmES, The Path of Law, in
CoLLECTED LEGAL PaPeRs, 167, 175 (1920) (arguing recovery only on amount of contract interfered with or
breached and no more).

134. See RESTATEMENT (SECOND) OF TORTS § 776A (1979).

135. Seeid.
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be made greater than at the time of contract’s execution because of intentional
improper interference.

As with the tort of intentiona interference with a contract, improper
intention, purpose, and means must be established. Following the same
analysis as utilized with interference with contractud relations, when SDAR
operators continue to operate repeaters in contravention of the FCC Special
Temporary Order, they possess an improper intention to interfere with the
performance of wirdess contracts. The purpose of continued repeater
operation is to provide service to SDAR subscribers, while harming wireless
providers. The means SDAR operators use are improper because they are
contrary to a FCC order.

Findly, as stated above, the wirdess providers performance under their
contracts with their customers becomes substantially burdensome. SDAR
operators cause technological interference with wireless providers rendering the
cellular devices inoperable. The wireless providers contracted to provide
cdlular service to these cdllular devices. SDAR repeaters force the wireless
providers to either dter their operational frequency or make their wireless
devices able to operate despite the repeater interference.  Alteration of
frequency could prove economically quite costly especidly if existing cellular
devices could not receive the new signd. If the cellular devices could work on
a different frequency, without the need for magjor changes in the originating
dation’s signal, then the change would only cost the FCC application fees.
Yet, with the limited available space of usable spectrum, an dteration of
frequency would trigger examination of international agreements and the
possible need to reallocate other noncommercia devices reating to research.
While such a drastic change in the spectrum structure may be impossible, no
doubt the process would raise considerable cost to wireless providers waiting
for frequency reallocation to occur.

The second option, contracting with cellular phone makers to construct
shielded devices, involves considerable expense to wireless providers. Fird,
the providers need to negotiate new contracts with celular device
manufactures, impliedly causing them to either breach exclusive dedership
agreements with the same companies or accept and pay for useess devices.
The manufactures may choose to give their business to another. Theresultisa
tremendoudy high performance cost to the wireless providers causing
subgtantially burdensome performance of the original contracts.

Finding improper intention, purpose, and means the SDAR operators should
be susceptible to an action under interference with the execution of the party’s
own contract tort theory. The operators again would be responsible for
damages. Once more the wireless providers would choose whether to proceed
at law or in equity.
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B. Interference with Prospective Economic Advantage

Turning from contractua tort claims, the focus shifts to a tort sounding for
interference with prospective economic advantage™  The expectancies
protected by this tort are future contracts obtainable based on afair estimate of
the success and likelihood of consummating a contractual relationship.”” An
example of such expectancy is the opportunity to obtain new customers. The
crux of the tort is the principle of bona fide competition for prospective
advantage.™ If the competition isfair there exists a privilege for the action, but
if the competition is deemed unfair no privilege exists and tort liability
ataches™

The foundational case in this area of tort comes from England where the
court extended ligbility for intentiond interference with a contract to potentialy
advantageous future contractual relations.” The tort continues to be grounded
in intent, and no case a present has held liable a defendant who intended
incidental interference through proper means. Nor does an action sound for
acquiring a business rival’s prospective customers.*” This is the privilege of
competition, which is so respected by the common law as the design of free
enterprise."”

Whether competition is privileged depends on the motivation to compete. If
the motive is bona fide then the competition is protected.” Ulterior malicious
desires, such as opening up ariva barbershop to drive the other shop out of
business, cause abandonment of the privilege™ The measure of damages
results from the compilation of business experience and estimation of the likely
worth of additional customers obtained had no interference occurred.

The Regtatement places the burden of proof upon the plaintiff to establish
interference.  Interference congsts of inducing or otherwise causing a third
person not to enter into or continue the prospective relaion, as well as,
preventing the other from acquiring or continuing the prospective relation

136. RESTATEMENT (SECOND) OF TORTS § 766B (1979).

137. The plaintiff must prove achievement of contract or economic benefit absent defendant’ s interference.
See Optivision, Inc. v. Syracuse Shopping Center Assoc., 472 F. Supp. 665 (N.D.N.Y. 1979).

138. See RESTATEMENT (SECOND) OF TORTS § 768 (1979).

139. Id. Seealso Franklin D. Jones, Historical Development of the Law of Business Competition, 35 YALE
L.J. 905, 36 YALE L.J. 42 (1926); Bruce Wyman, Competition and the Law, 15 HARv. L. Rev. 427 (1902).

140. Tempertonv. Russdl, 1 Q.B. 715 (1893).

141. Usudly this tort may not be grounded on a negligent act. Woodbridge Manufacturing Co. v. United
States, 235 F.2d 513 (D.C. Cir. 1956) (holding no remedy for negligent delay in producing a report caused
plaintiff loss of contract). But see J Aire Corp. v. Gregory, 598 P.2d 60 (Cal. 1979) (permitting recovery for
negligence through balancing test assessing foreseeshility and mora blame). Contra RESTATEMENT (SECOND)
OF ToRTs § 766C (1979).

142. PROSSER, LAW OF TORTS, supra note 98, at 1021.

143. See Martdl v. White, 69 N.E. 1085 (Mass. 1904) (claiming free competition in best interests of
society).

144. See RESTATEMENT (SECOND) OF TORTS § 768 (1979).

145. Tuttle v. Buck, 119 N.W. 946 (Minn. 1909). See also Dunshee v. Standard Oil Co., 132 N.W. 371
(lowa1911) (mdliciousintent to injure business rival vitiates competition privilege).

146. Rager v. McClosky, 111 N.E.2d 214 (N.Y. 1953).
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through improper intentional conduct.”” Most jurisdictions follow this rule, but
aminority place the persuasive and productive burden upon the defendant.*®

Applying this tort theory to SDAR operators yields the following result.
SDAR operators intentionally interfere with the prospective contractua
relations of the wireless providers by using repeaters that completely render the
cellular devices inoperable. People, desiring celular service, will choose
another cellular provider having devices that work despite the repeaters. The
affected provider suffers the loss of these would be customers. Not only are
SDAR operators liable for those who choose another provider, but also for
those existing customers who decide not to renew their contract.

Onceimproper intentional conduct is found the elagticity of the tort provides
the wireless provider with a more then adequate remedy. Showing wrongful
conduct, SDAR operators become liable for a tremendous amount of loss.
Notice the difficulty in succeeding under the tort if the FCC rules governing
repesters authorize tolerable interference. In that Stuation SDAR operators
may raise the bona fide defense of honestly and in good faith complying with
theserules.

SDAR is not competing with cellular service. SDAR provides radio, while
wireless providers offer the means to communicate via cellular telephone. If a
court could define competition in regards to spectrum alotment, then a
grievance with the FCC would lie. The court would be powerless other then to
send the litigants to the FCC only to have them return on an appea from an
unfavorable decision to scrutinize the license denia or change of frequency.

Proof of damages under this theory may be a hard task for wirdess
providers. To establish subscribers failed to renew their contract as a result of
the interference takes evidence. The sufficiency of simply asserting subscribers
failed to renew on the sole basis of the SDAR interference is questionable. A
determination of customer loss due to reasonable competition from other
wirdess providers would mitigate the loss. To prove a non-renewing
customer’s reason for doing so would require a solicitation and receipt from
each subscriber as to the reason for leaving the provider. The proof of profits
lost from prospective customers may be easier, given that an ascertainable
amount of new subscribers could be caculated. The projection is subject to
dispute on the grounds of accuracy, and experts may battle over the appropriate
amount of loss—leaving ajury to believe the more persuasive one.

C. The Prima Facia Tort

An examination of the applicability of the prima facia tort to the SDAR
Stuation concludes the survey of tort causes of action.® The congtitutive
elements of the tort vary in different jurisdictions. There are two leading
formulations. The firg is an intentional lawful act by the defendant done with

147. RESTATEMENT (SECOND) OF TORTS § 766B (1979).

148. See Alyeska Pipdine Service Co. v. Aurora Air Service Inc., 604 P.2d 1090 (Alaska 1979)
(maintaining burden on plaintiff to prove interference improper).

149. On the history of the primafacie tort see generdly Jack E. Brown, The Rise and Threatened Demise
of the Prima. Facie Tort Principle, 54 Nw. U. L. Rev. 563 (1959).
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the purpose to cause injury resulting in harm to the plaintiff performed without
justification.™ The other is an infliction of intentional harm causing damage to
the plaintiff by an act or series of acts which otherwise would be lawful lacking
excuse or jutification.™ In both formulations the tort will not lie if another
normative tort satisfies the evidence presented.”* Yet, aliti gant may plead the
primafaciatort in the dternative to other conventiona torts.

The formulation of the tort arose through the opinion of Justice Holmes in
Aikens v. Wisconsin™ where Holmes articulated, “the infliction of temporal
damage is a cause of action, which as a matter of substantive law, whatever
may be the form of the pleading, requires a justification if the defendant is to
escape.” ™ Holmes relied on the English precedent of Mogul Steamship Co. v.
McGregor, Gow & Co.” where Lord Bowen pronounced where one
“intentionally [does] that which is calculated in the ordinary course of events to
do damage, and which does, in fact, damage ancther in that other’s property or
trade, is actionable if done without just cause or excuse.”™ Formulation of the
tort is pivota to the cause of action.® Much criticism berates the tort as an
attempt to state the entirety of tort law in asimple phrase.™ Despite arguments
over the vadlidity of the theog/, courts and scholars approvingly hold the tort as
alegitimate cause of action.*

The crucia element of the prima facie tort is the defendant’s motivation to
injure the plaintiff by his act.”™ Remedy on this theory rests on proving the

150. Porter v. Crawford & Co., 611 SW. 265 (Mo. App. 1980); Plant v. Woods, 57 N.E. 1011, 1014
(2900) (describing lawful unlawful act distinction).

151. ATI, Inc. v. Ruder & Finn, Inc., 368 N.E.2d 1230, 1232 (N.Y. App. 1977). Seealso Langanv. First
Trust & Deposit Co., 59 N.E.2d 424 (N.Y. App. 1944); Bearddey v. Kilmer, 140 N.E. 203 (N.Y. App. 1923)
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A.L.R.3d 1191, 1220-7 (2001).
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153. See Burns Jackson Miller Summit & Spitzer v. Linder, 451 N.E.2d 459 (1983) (announcing double
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Digt. v. Farmingdae Classroom Teachers Assn,, Inc., 343 N.E.2d 278 (1975) (same).

154. 195U.S. 194 (1904).

155. Id. at 204.

156. 23 Q.B.D. 598 (1889) aff'd 1892 A.C. 25 (H.L.).

157. Id. at 613.
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The plaintiff may recover on the misconduct regardless of whether prima facie is proved. Penn-Ohio Sted
Corp. v. Allis Chambers Mfg. Co., 184 N.Y.S.2d 58, 62 (1959). See also Morrison v. Nat'l Broad. Co., 266
N.Y.S.2d 406 (1965), rev'd on other grounds, 280 N.Y.S.2d 641 (1967) (allowing prima facie recovery for
conduct not clearly within normative torts); Ratcliffe v. Evans, 2 Q.B. 524 (1892) (holding false statement
inducing plaintiff’s cession of business primafacie tortious).

159. See Dan Dobbs, Tortious I nterference with Contractual Relations, 34 ARk. L. Rev. 335, 345 (1980).

160. Sir Frederick Pollock held the doctrine as validating that al willful harmful deeds are actionable.
FREDRICK PoLLOCK, POLLOCK’S LAW OF TORTS; A TREATISE ON THE PRINCIPLES OF OBLIGATIONS ARISING
FROM CIVIL WRONGS IN THE COMMON LAW 17-18 (P.A. Landon ed., 15th ed. 1951). See also Tuttle v. Buck,
119 N.W. 946 (1909); Joseph w. Glinn, Note, Prima Facia Tort, 11 Cum. L. Rev. 113 (1980); Morris D.
Forkosch, An Analysis of The “ Prima Facie Tort” Cause of Action, 42 CornELL L.Q. 465 (1957); Note, The
Prima Facie Tort Doctrine, 52 CoLum. L. Rev. 503 (1952); Oliver Wendell Holmes, Privilege, Malice and
Intent, 8 HARv. L. Rev. 1 (1894).

161. See Burns Jackson Miller Summit & Spitzer v. Linder, 451 N.E.2d 459 (1983) (asserting proof of
disinterested malevolence necessary); Marcella v. Arp Films, Inc., 778 F.2d 112 (2d Cir. 1985) (explaining
presence of other motives, profit, self-interest, business advantage, vacates primafacie claim).
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defendant’ s sole desire was harm to the plaintiff.’” 1f conflicting or additional
motives exist the action fails'® Of equal importance is whether the act of the
defendant is lawful.”® An unlawful act of the defendant nullifies the prima
facietort.”®

This tort theory covers the situation where the FCC codifies rules governing
terrestrid repeaters and interference continues to result. An exploration of the
motivation of SDAR operators must first be undertaken. SDAR operates
repesters in compliance with FCC regulations. Their motivation is first to
conduct a service providing satdllite radio to their subscribers. Yet, SDAR
operators are aware of the interference caused to the wirdess providers.
Repeaters continue to operate and SDAR providers make no effort to mitigate
the technologicd interference. The motivation for operation of repeaters on a
corporate level is to provide service, and without the repesters a considerable
amount of customers would not obtain service. SDAR operators, therefore, use
their repeatersimplicitly to injure the wireless providers. Without the repeaters
wireless providers could conduct business as usua, but SDAR operators would
not be able to broadcast their service to large urban centers without repeaters.
Therefore SDAR operators utilize repeaters to intentiondly interfere with
wireless device operation with the motivation to harm the wireless providers by
rendering their devicesinoperable.

With SDAR operators motivation, intent, and harm edtablished, a
discussion of justification follows."® Justification or excuse posits an absolute
defenseto aprimafacietort action.”” SDAR operators lawful action is neither
ajudtification nor excuse. Action for the public interest isajustification for the
intentional harmful act. The amorphous public interest standard is the same
paradigm used in determining the grant of an FCC license. If the FCC granted
alicense for the operation of SDAR, then its continued functioning must be in
compliance with the public interest. Yet, the harm caused to wireless
providers, whom aso have an FCC license declaring their service in the public

162. See Benton v. Kennedy-Van Saun Mfg. & Eng. Co., 152 N.Y.S.2d 955 (1956); Glenn v. Advertising
Publications, 251 F. Supp. 889, 906 (S.D.N.Y. 1966).
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164. SeeBandag of Springfield, Inc. v. Bandag, Inc., 662 SW.2d 546, 554 (Mo. App. 1983) (stating prima
facietort first dement proving intentiona lawful act); Morrison v. Nat'| Broad. Co., 266 N.Y.S.2d 406 (1965),
rev'd on other grounds, 280 N.Y.S.2d 641 (1967).

165. See Operaon Tour, Inc. v. Weber, 34 N.E.2d 349 (1941). See generally Skinner & Co. v. Shew &
Co., 1 Ch. 413 (1893).

166. New York requires a showing of specia damages. See Nichols v. Item Publishers, 132 N.E.2d 860
(N.Y. App. 1956) (requiring presentation of detailed specific catdog of damages); Brandt v. Winchell, 141
N.Y.S.2d 674 (1955) (acknowledging $200 per week loss wages and revocation of private investigator license
sufficient specia damages). But see Advance Music Corp. v. American Tobacco Co., 70 N.E.2d 401 (N.Y.
App. 1946) (holding no special damege required). Cf. Dale Systemv. Time, Inc., 116 F. Supp. 527 (D. Conn.
1953) (reading Advance Music Corp. as maintaining specid damage, but relaxing strict common-law
pleading).

167. Seelucci v. Engdl, 73 N.Y.S.2d 78 (1947) (otherwise libelous statements justified because spoken in
adoption proceeding); Brandt v. Winchell, 141 N.Y.S.2d 674 (1955) (addressing impact of injunction as
insulating defendant from causing special damages); Bono Sawdust Supply Co. v. Hahn & Golin, 159
N.Y.S.2d 725 (1957) (ruling issuance of subpoena executing judgment justifies delivery of instrument and levy
of funds).
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interest, issubstantial. The benefits of SDAR are outweighed by the economics
involved in the injury to the wireless providersin urban aress.

The concept of justification relies heavily upon issues of policy, which one
prominent jurist believed within the sole discretion of the legidature® In
ascertaining whether an action constitutes a privilege or is justified a weighing
of legal and policy considerations results. Here SDAR operators may justify
their actions on the bass of pursuing a legitimate business interest for
economic gain. Lord Bowen found the conspiracy of merchants to offer
unprofitable rates in addition to rebating shippers for the purpose of preventing
new competition justified."® The determination of justification resides in a
court with proper jurisdiction weighing the societd benefits of SDAR with
those of wireless providers. Taking into account the specific nature of action
along with the surrounding factual considerations a court could reason SDAR
actions are not justified.

V. CONCLUSION

Looking at the problem from a globa perspective the FCC faces a Situation
smilar to the early days of radio where the eimination of interference is
paramount to serving the public interest. The FCC must be apprised of the
possible private consequences of its actions upon SDAR licensees. Diversity in
mass media benefits the entire populace in providing them with programming
and viewpoints representative of their desires, yet the price paid for this
diversity in the case of SDAR repegatersis tremendous.

Whether aregulatory remedy will adequately address the amount of revenue
lost by wireless providers is questionable. The cost of utilizing SDAR
technology is the use of wireless services free from interference.  The two
licensees must be able to co-exist within the dectronic spectrum so the
popul ous benefits from both technologies. The locus for a resolution of SDAR
interference may not be within the confines of FCC regulations, but within the
exercise of private litigation to vindicate the rights of wirdess services
providers.

The regulation of the electromagnetic spectrum remains the chief duty of the
FCC. These private suits enable the wireless service licensees to protect their
economic rights while avoiding recourse solely to a regulatory body. For the
rights a common law of an individua or corporation should never be
completely subsumed within a federa statute or code. Perhaps the proposed
tort theories are not the proper focus of litigation for the SDAR situation, but
some common law remedy must be appropriate to dlow the exercise and
protection of those economic rightsinherent in corporate and private activity.

Danid Erskine

168. SeeHolmes, Privilege, Maliceand Intent, 8 HARv. L. Rev. 1, 3 (18%4).

169. Mogul Steamship Co., Ltd. v. McGregor, 23 Q.B.D. 598 (1889), aff'd, 1892 A.C. 25 (H.L.).
" On November 21, 2001 adraft copy of this article was submitted to the FCC in response to a Public Notice IB
Docket No. 95-91 saliciting comments to the proposed rule-making concerning Satellite Digital Audio Radio
Service use of repeaters.
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